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PROPOSED RULE CHANGES

CHAPTER 374-70 WAC, HEATING OIL POLLUTION LIABILITY INSURANCE
RESPONSIVENESS SUMMARY
September 18, 2008

The following is the Pollution Liability Insurance Agency’s response to public input on proposed
changes to chapter 374-70 Washington Administrative Code (WAC), Heating Oil Pollution
Liability Insurance. The changes clarify what tanks are eligible for the insurance program,
establish clear time frames for registering for the program, and for filing insurance claims with

the agency.

Differences between proposed and adopted changes:

WAC 374-70-020, Definitions

Proposed changes

Adopted changes

Remove the definition: (22) “Property damage
restoration” means the restoration of property
to a similar condition to that of the property
prior to the accidental release. Restoration
includes the replacement of sod, plants or
concrete driveway or walkway, or the cleaning
or replacement of carpet in the case of a
basement tank.

Kept the definition with the following
changes: “Property damage restoration”
means the restoration of property to a similar
condition to that of the property prior to the
accidental release. Restoration includes the
replacement of sod, plants or concrete
driveway or walkway, or the replacement of
flooring in the case of a basement tank.

WAC 374-70-060, Coverage

Proposed changes

Adopted changes

All language related to property damage
restoration coverage removed.

Continue to provide restoration coverage for
3" party claims, but eliminate and remove all
references to 1* party claims.

Comments received regarding proposed rule changes and agency response:

1. The $1,500 property damage restoration coverage should not be removed for 1% or 3"

parties.

a. Removal of the property damage restoration coverage removes incentive and
deters homeowners from doing a cleanup.
b. Elderly homeowners would have difficulty getting around with wheelchairs,

canes, etc. without sidewalks.




c. If cleanup is not done, homeowners could have bigger problems down the line
such as 3" party issues (groundwater and neighboring properties), difficulty
selling, or problems during future excavation activities.

Response: Claim costs have doubled in the last three years. In order to find cost savings
PLIA chose the property restoration allowance. Other alternatives were asking insureds to
pay for the insurance which is currently free, or charge a deductible. Both of these
alternatives would have required additional administrative costs. We do not believe the
removal of the property damage restoration coverage will discourage owners from
cleaning up contamination on their property.

Each claim is unique regarding the location of the leaking tank, the magnitude of
contamination, and the effects to the physical landscape that may occur in order to
perform the remediation. PLIA encourages owners to work with their chosen contractor
and communicate any specific concerns or special needs.

Because the policy has a $60,000 limit for contamination cleanup, we do not believe
removing the property damage restoration portion of the coverage will cause owners to
postpone cleanup that may lead to bigger problems in the future.

. Ata minimum, the $1,500 3" party property damage restoration coverage should be kept
because homeowners do not have a choice whether to restore a neighbor’s property.

Response: The agency accepted this suggestion and modified the proposed change to
keep 3" party property damage restoration coverage.

There could be a legal problem with removing the $1,500 property damage restoration
coverage from existing policies. Some homeowners may have stayed with oil heat in part
due to the coverage.

Response: We renew our master policy with Colony annually, next scheduled to occur in
January 2009. Changes in coverage normally occur when policies are renewed rather
than during the active policy period. Our policy renewal will reflect the applicable
adopted rule changes to chapter 374-70 WAC, including the removal of 1* party property
damage restoration coverage.

Property damage restoration coverage is more important than tank upgrade
reimbursement.
a. Steel tanks being installed now are fine.
b. More important to educate homeowners regarding lifespan of tanks rather than
pay for upgrades.
c. Homeowners should be able to choose between property damage restoration and
tank upgrade reimbursement.



d. Suggestion to remove tank upgrade reimbursement and reduce property damage
restoration coverage to $1,000. Homeowners need an incentive to do cleanup.
Homeowners do not want an eyesore (mud, etc.) or unsafe conditions.

Response: The reference to tank upgrade reimbursements is related to Washington State
House Bill 1789 which became law effective July 22, 2007. This law requires the agency
to identify design criteria for heating oil tanks that provide superior protection against
future leaks as compared to standard steel tank designs, and reimburse an owner or
operator the difference in price between a standard steel tank and one that meets our
criteria if an upgraded tank is chosen. Any such reimbursement will be included in the
$60,000 maximum coverage limit per claim.

Tank upgrade reimbursements are voluntary. House Bill 1789 does not provide an option
to choose between a tank upgrade or property damage restoration.

Our heating oil pollution liability insurance provides incentive to cleanup contamination
resulting from tank leaks by registering heating oil users at no cost for up to $60,000 of
coverage.

5. The 30 day time limit to file a claim is not enough time.

a. The permitting process in some areas can take 45-60 days due to critical area
checklists, etc.

b. Homeowners are often involved in projects (new furnaces, additions, etc.) and do
not start calling about removing the tank until 1-3 months after project complete.

c. It often takes more than 30 days for homeowner to call service provider, service
provider to give estimate, homeowner to approve estimate, and job to be
scheduled.

d. Suggestion to allow 180 days to file a claim.

Response: RCW 70.149, the governing statute for the heating oil insurance program,
does not allow coverage of abandoned or decommissioned tanks. The 30 day extension is
being added because the insurance policy has a 30 day extension that we want to be able
to honor.

Work permits are not required prior to filing a claim with us. We plan to aggressively
advertise the availability of our insurance to unregistered heating oil users next biennium
(beginning July 1, 2009) and will include information regarding our required filing
periods.

6. Agreed with removing the requirement for homeowners to contact their homeowner’s
insurance.

Response: None.

7. Agreed with the proposed time allowance of 180 days to register after property transfer.



Response: None.

8. Agreed with removing the requirement for the owners to show proof of the tank is active
at time of registering.

Response: None.

9. Agreed with removing the definition of active tank.

Response: None.



AMENDATORY SECTICN (Amending WSR 96 -01-101, filed 12/19/95 ;
effective 1/135/36) . : .

WAC 374-70-010 Purpose and authority. (1) The purpose of
this chapter is to address a solution to the threat posed to human
health and the environment by accidental releases of heating oil
from ( (setdve)) heating oil tanks. It is in the best interest of
all citizens for heating oil tanks to be operated safely, and for
accidental releases or spills to be dealt with expeditiously in
order to ensure that the environment, particularly ground water, is
protected. It is alsc in the best interest of individual heating
oil tank owners to protect them from the unexpected liability and
potential financial hardship associated with an accidental release
from a heatlng 0il tank.

(2) The pollution liability insurance agency is directed by
chapter 70.149 RCW to establish the heating o0il pollution liability
insurancé program to assist owners and operators of ((active))
heating oil tanks. :

AMENDATORY SECTION (Amending WSR 97-06-080, flled.3/3/97 effective
4/3/97)

WAC 374-70-020 Definitions. Unless the context requires

otherwise, the definitions in this section shall apply throughout -

this chapter.

(1) "Abandoned heating oil tank" means a heatlng oil tank
{(sysfem)) That has been ((;:Luauu.u.ucu. oxr ucx..uuuu,l.::.:u.uucu ad—Tes o
Femeer—active—and—imr—use) ) left unused and that is no longer
connected to an oil-fired furnace used for gpace heating of human
living or working space on the premises where the tank ig located.

(2) "Accidental release" means a sudden or nonsudden release
of heating oil from ((an—actrve)) a heating oil tank that results
in bodily injury, property damage, Or a need for corrective actiocn,
neither expected nor 1ntended by the owner or operator

(3) (("AL-L..LVC = LJ.C&I__LJ.J.B k..).L.J. L.O.lJ.J’\_ JIL=T=N N T =y ) J.J.CGLL,.L.LJ.g UJ.J. LGI.J..L_J\ L,J.J.GLL»

TCL) J..D .J.J.J. LIo™ CLL. L_l,LC L,.J.llLC'. U.L J_C\_-j.l.bl_J.CLLJ_UJ..L .LU.L L_J.J.CI J.J.CCI.L.J..LJ.':j UfJ_

]:JU.LJ.U.L._LU.LI ..LJ.Q..LJJ.J_J_L._Y A.J.J.bL.LJ_GL.ll\._aC J:).Lu\:j.l_dlll,

i
\l_),l J._.!.GLD UCCJ..[ ..LJ..L bullb.LlJ.uULLb [ ) J_UJ. [=3 J:JC..L.LL.JU. UJ_ C:.J.EjJ.J.L,CC.l.L lllUJ.J.L.J..Lb_

L LU/L L.U Ny J_D\...LQ.L._LU.LL CU.J.LJ.
I

T . h) e . NI W)
_\L.,' Iids JJCC.L.L \_,UJ.J.I_J.J..LLLULJ.DJ_)’ L1k Lo I LWETLL .Lctj.l._bt.l.'d.l_J.L.)ll [N s

'SEUJ[!JJ.DDJ_UJ.J. I..JJ_ = J.J.L)L..J,L.cc UJ_ L.J..CL.J.lIl

~+&y)) "Agency" means the Washington state pollution liakility

insurance agency established pursuant to chapter 70.148 RCW. For
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purposes cf chapter 70.149 RCW, agency shall also mean staff or
employees of the pollution liability insurance agency.

({(51)) (&) "Bedily injury" means bodily injury, sickness, or
disease sustained by a perason, including death at any time,
resulting from the injury, sickness, or disease.

, {{+63)) (5) "Claim" means a demand made by a named insured, or
the insured's representative, for payment of the benefits provided
under the heating oil pollution liability insurance program.

({+7r)) (6)(a) "Corrective action" means those actions
reagconably required to be undertaken by the insured to remove,
treat, neutralize, contain, or clean up an accidental release in
order to comply with a statute, ordinance, rule, regulation,
directive, order, or similar legal requirement, in effect at the
time of an accidental release, of the United States, the state of
Washington, or a political subdivision of the United States or the
state of Washington. "Corrective action" includes, where agreed to
in writing, in advance by the insurer, action to remove, treat,
neutralize, contain, or clean up an accidental release to avert,
reduce, or eliminate the liability of the insured for corrective
action, bodily injury, or property damage. '"Corrective action"
also includes zcticns reasonably necesgary to monitor, assess, and
evaluate an accidental release.

(b) "Corrective action" does not include:

(i) Removal, replacement or repair of heating oil tanks or
other receptacles, except reimbursement of new tank replacement
costs in accordance with RCW 70.149.120;

(ii) Replacement or repair cof piping, connections, and valves
of tanks or other receptacles; or

{(iii) Costs directly associated w1th tank removal.

{7) "Decommissicned heating oil tank" means a heating oil tank.
that is no longer connected to an oil-fired furnace used for space
heating of human living or working space on the premises where the
. tank is- located and that has been taken out of operation in
accordance with the International Fire Code and any pertinent logal

gove ronment redq uirements.

(8) r'"Director" means the director of the Washington state
polluticn liability insurance agency or the director's appointed
representatlve

(9) "Heating c¢il" means any petroleum product used for space
heating in oil-fired furnaces, heaters, and boilers, including
stove o0il, diesel fuel, or Kkerosene. "Heating oil" doesg not
include petroleum products used as fuels in motor vehiclies, marine
vegsels, trains, buses, alrcraft, or any off-highway equipment not
used for space heating, or for industrial processing or the
generation cf electrical energy. :

(10) "Heating ocil tank" means ((ar——active)) a tank and its
connecting pipes, whether above or below ground, or in a basement,
with pipes connected to the tank for space heating of human living
or working space on the premises where the tank is located.
"Heating oil tank" doces not include a decommissioned or abandoned
heating oil tank, or a tank used solely for industrial process
. heating purposes or generation of electrical energy.

(11) "Heating oil tank service provider"-is an independent

(21 OTS-1543.4



contractor responsible for corrective action including sampling and
testing, remedial actions, site ‘restoration, and submittal of
required reports to PLIA.

(12) "Insurer" means the commercial insurance company
providing polluticn liability insurance to registered owners of
heating oil tanks wunder the heating oil pollution liability
insurance program. PLIA is the wreinsurer of the commercial
insurance company and acts. as the designated representatlve of the
insurer for the heating oil pollution liability insurance program.

(13) . "MTCA" means the Model Toxics Control Act (chapter
70.105D RCW) . ' - \ '

(14) "Named insured” means the individual insureds who are
heating oil tank owners registered for coverage under the heating
o0il pollution liability insurance program.

(15) "Occurrence' means an accident, including continucus or
repeated exposure to conditions, that results in an accidental
release from ({amactive)) a heating oil tank.

(16) "Owner"” means the person, or his or her autHorized
representative, legally responsible for a heating coil tank, 1its
contents, and the premises upon which the heating oil tank is
located.

' (17) "Owner. or operator" means a person 1in control of, or
having respon51b111ty for, the daily operation of a heating oil
tank.

(18) "Per occUrrence, pPer 51te per year" means one accidental
releage per site, per year.

(19) npollution liability insurance agency" (PLIA) means the
Washlngton state pollution liability insurance agency established
pursuant to chapter 70.148 RCW. For purposes of chapter 70.149
RCW, pollution liability insurance agency shall also mean staff cor
employees of the pollution liability 1nsurance agency.

(20) "pPollution liability insurance agency  trustc account "
means the pollutlon lisbility dinsurance agency trust account
establisghed under chapter 70.148 RCW and established in the custody
of the state treasurer. Expenditures from the account are used for
the  purposes of chapter 70.148 RCW including the payment of costs
of administering the pollution liability insurance program, and
payment cf reinsurance claims. '

(21} "Property damage" means:

(a) Physical dinjury to,. destruction of, or contamination of
tangible property, including the loss of use of the property -
resulting from the injury, destruction, or contamination; or :

(b) Loss of use of tangible property that has not been
physically injured, destroyed, ™ or contaminated but has been
evacuated, withdrawn from use, or rendered inaccessible because of
an accidental release.

(22) "Property damage restoration® means the restoration of
property to a similar condition to that of the property prior to
the accidental release. Restoration includes the replacement of
sod, plants or concrete driveway or walkway, or the ( (eteerino—or) )
replacement of {(cerpet)) flooring in the case of a basement tank.

(23) "Release" means a spill, .leak, emission, escape, or
leaching intc the environment.

[ 3] : OTS§-1543.4



(24) "Third-party claimant" means a person alleged to have
suffered property damage requiring corrective ‘action or bodily
injury as a direct result of a leak or spill from the heating oil
tank of a named insured. ,

(25) "Third-party liability" means the liability of a heating
oil tank cwner to ancther person due to property damage requiring
corrective action or bodily injury that results from a leak or
gpill from ((amwactive)) z heating oil tank.

AMENDATORY SECTION (Amending WS8R 97-06-080, filed 3/3/97,_effective
4/3/97) '

WAC 374-70-030 Respomnsibility. (1) The director of the
pollution liability insurance zgency is directed by chapter 70.148
RCW to establish the heating oil- pollution liability insurance
program to assist owners and operators:of ((acitive)) heating oil
‘tanks. The agency implements and administers the pollution
liability insurance program established by chapter 70.148 RCW and
the heating oil pollution liability insurance program established
by chapter 70.149 RCW.

{(2) The location of the principal office and the mailing
address of the agency is:

Pollution Liability Insurance Agency
" State of Washington

1015 10th Avenue, S.E. -

P.C. Box 408930

Olympla, WA 98504- 0930

(3} The principal admlnlstratlve and appointing officer of the
agency ig the director. The director may designate other emplaoyees
. of the . agency to act in his or her behalf in the director's absence
or with respect to those matters in which so doing would enhance
the efficiency of the agency's operations. '

(4)  In administering the heating oil pollutlon. liability
.insurance program, PLIA acts as the designated representative of
the insurer providing pollution liability 1nsurance to reglstered
owners of heating oil tanks. - ’

AMENDATORY SECTION (Amending WSRE 96-01-101, filed 12/19/95,
‘effective 1/19/96) ‘

_ WAC 374-70-040 Insurance program. The director, as the
heating oil pollution liakility imnsurance program administrator, is
‘respongible for obtaining pollution liability insurance coverage on
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behalf of the named insureds: All registered owners of ((active))
heating oil tanks as defined in this chapter. The pollution
liability - insurance pelicy will provide sixty thousand dollars
coverage, including reinsurance, per occurrence and shall be in
excess of other valid insurance and warranties. The policy will be
reinsured through the pollution liability insurance agency trust
account.

AMENDATORY SECTION (Amending WSR 96-01-101, filed 12/19/95,
effective 1/12/96)

WAC 374-70-050 Eligibility. Owners and operators of
{ {ettve)) heating oil tanks in the state of Washington are
eligible for coverage under the heating oil pollutlon liability
ingurance program.

(1) Parthlpatlon in the heatlng' 0il pollution liability
insurance program is cptional for heating oil tank owners. 1If a
heating oil tank owner wishes to participate in the heating oil
pollution liability insurance program, the heating oil tank owner
must register the ((active)) heating oil tank by submitting to PLIA
a completed reglstratlon form to be prov1ded by PLIA. ( (Heatina
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090¢(4) .

(2) Registration in the heating oil pollution liability
insurance program must be in the name of the current owner of the
property where the registered heatinq o0il tank is located.. In the

event of a property transfer, (heattﬂguat%—po%%utron—&tabt%rty

J_J.J.:DL,I.J.. dilLE T LUVELSEWTE U.L [=} J_CSJ.L‘DL.CJ.CM J.J.CCLL.-..E.L.LE L.)_.!..l. LO.J.J.J'\. L‘aCCLDCD . . J..J.J.Cr
. ' . ] .

LJJI_-l LJUl:‘LU.t.J’..UJ.l 1iability J._J.J.DL.I..L <Ll LT H.LUH_LG.ML, CLJ.J.d

4=¥)) the new property owner must submit a new registration
form within one hundred eighty calendar days of the property
transfer in order toc avoid a lapse in coverage from the prior
registered owner. The date of the property transfer will be
considered the first dayv of the one hundred eighty calendar davs.
If the new ownexr doea not 'register within one hundred eighty
calendar davs, the registration will be considered a new
registration - and coverage will start on the date the regigtration
was received. Propertyv transfers include, but are not limited to,
gsaleg, gifting, and inheritances. If a claim for coverage under
WAC 374-70-08C ox 374-70-090 is submitted within one hundred eighty
calendar davs after the property is transferred, and before the new
owner has submitted a new registration, the new owner will be
deemed tec be the named ingsured for the purposges of this chapter.

(4) PLIA reserves the right to perform an independent
investigation to verify the eligibility of a heating oil tank. All
investigative costs will be the responsibility of PLIA.

((2+)) (5) Accidental releases occurring prior to heatlng oil
tank registration are not eligible for coverage under the heating
o0il pollution liability insurance program. ]

((+3+}) (6} Owners and operators of ((attrve)) heating oil
tanks, or sites containing {(sctive)) heating oil tanks where an
accidental release has been identified or where the owner or
operator knows of an accidental release prior to heating oil tank
registration are eligible for coverage under the heating oil

pollutlon liability 1nsurance program ( (sthject—tothe—foliowing

C.UI.J.LLJ_ L..L\.J.LJ.b

L.UJ_J_Ck'tJ...VC a.u.t_;.uu, CU.J.LjL - .

H3)); however, if the owner or operator files a claim with
PLIA, the owner., or operator has the burden of proving, to the
gsatisfaction of the director, that the claim is not related to an
accidental release  occurring prior to the heating o0il tank
registration. ' '
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AMENDATORY‘SECTION’(Amending WSR 87-06-080, filed.3/3/97, effective
4/3/97)

WAC 374-70-060 Coverage. (1) The effective date of coverage
under the heating oil pollution liability insurance program is
January 1, 1996. Thereafter, individual heating oil tank coverage
shall become effective upon receipt, by PLIA, of the completed
registration form. Corrective action for an accidental release
occurring pricr to the effective date of coverage will not be
covered under the program.

(2) The heating oil pollution liability insurance program
provides coverage for corrective action costs up to sixty thousand
dollars per occurrence, per site, per year, exclusive of other
valid insurance or warranties.

(3) Corrective action costs covered under the heating oil
pollution liability insurance program include:

{a) Corrective action if the accidental release occurs aifter
the registration of ((exr=active)) a heating oil tank;

(b} Actions necessary to determine the extent and severity of
an accidental release; . '

(¢) Costs, not to exceed sixty thousand dollars per
occurrence, per site, per year;

(d) Costs in excess of other valid insurance or warranties;

(e) ({Pirst—party)) Third-party property damage restoratiom,
including landscaping, -limited to one thousand five hundred dollars
for each third-party claimant per occurrence, per site, per year;
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+=¥)) Excavation, treatment and/or removal and proper disposal
of any soil or .water contaminated by the accidental release and
proper dispcsal of nonrepairable heating oil tank or tanks; ({(znd

¥} {g) Reguired s=o0il and water sampling and testing to
determine if corrective action standards have been met; and

(h) Reimbursgement of new tank remlacement costs in accordance
with RCW 70.145.120.

(4) Corrective action costs not covered under the heatlng oil
pellution liability insurance program include:

{a) Corrective acticn if the accidental release occurred pricr
to the registration of ({axr=active)) a heating oil tank;
" (b) Costs covered by other valid insurance or warranties;

(c) Costs in excess of sixty thousand deollars per occurrence,
per site, per year, exclusive of other valid insurance or.
warranties;

(d) Cleanup of contamination from othel sources;

(e) Removal, repair or replacement of the heating oil tank,
"lines, or furnace, except reimbursement of new tank replacement
coete in accordance with RCW 70.149.120;

(f) Emergency heat restoration procedures;

(g) Cleanup of a site beyond the MTCA cleanup levels;

(h) Corrective action associated with an abandoned or
decommissioned heating oil tank or site; and
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t3)r)) Third-party property damage restoration, including
landscaping, in excess cf one thousand five hundred dollars for
‘each third-party claimant per occurrence, per site, per year; and

- ((8)) (1) Defense costs, including the costs of legal
representation, expert ~fees, and related costs and expenses
incurred in defending against claims or actions brought by or on
behalf of:

(1) The United States, the state of Washington, or a political
subdivigion of the United States or state of Washington to require
corrective action or to recover costs of corrective action; or

(ii) A third party for bodily injury or property damage caused
by an accidental release. : ‘

(5 If a claim exceeds sixty thousand dollars in total
damages, coverage within the sixty thousand dollar policy limit
shall be con a.pro rata basis between the insured heating oil tank
owner and third-party claimant(s). '

(6) A claim will be accepted for coverage only after an inves-
tigation has confirmed the existence of an accidental release which
ig eligible for coverage under these rules.

AMENDATORY SECTICN LAmendlng'WSR 97-06-080, filed 3/3/97, effective
4/3/97)

WAC 374-70-070 Parties involved with an accidental release
and corrective action. Among the potential parties involved whef
an accidental release is suspected from a heating oil tank or line.
are the heating oil tank -owner or operator, adjacent property
owners, heating oil supplier,. PLIA, third-party administrator,
department of ecology, and heating oil tank service providers.

(1) Heating o0il tank owner or operator. A1l liabilities
caused by an accidental release originating from a heating oil tank
are the sole respensibility of the heating oil tank owner. The

pollution 1iability insurance agency and/cr the state of Washington
accepts no liability, nor portion of the -liability, £from the
heating cil tank owner.  The heating oil tank operator may submit
forms to PLIA on behalf of the owner, however, no corrective action
may be performed without the specific written consent of the
heating oil tank owner. The heating oil tank owner or operator is
responsible for notifying the heating oil supplier in the case of
a suspected accidental release and investigating the source and
extent of the suspected accidental release. The heating oil tank

owner is responsible ((fu.x_ ot teattor—ot humc:uwuc:;_'p Trrstrer—arct

determat-toreof—wiether) ) to p_rovide documentation to PLIA that
coverage will not be provided by the owner's homeowners' insurer.
If corrective action is implemented, the heating oil tank owner is
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responsible for gselecting a service provider approved by the
insurer and approving the ccmpleted corréctive action.

(2) Adjacent property owners. If an accidental release
migrates off-site, or is suspected to have migrated, the adjacent
property owner may be involved in the corrective action. In this

gituation, the heating oil tank owner or operator shall notify PLIA
of the occurrence and provide the adjacent property owner's name,
address and telephcne number. ,

‘ {3) Heating oil supplier. Some heating oil suppliers provide
customer services which may be a resource to evaluate a suspected
accidental release to the environment. If after investigating a
heating system malfunction, a heating oil supplier determines that
an accidental release may have occurred, the heating oil supplier
should inform the owner or operator of the accidental release.

(4} PLIA acts as the designated representative of the insurer
for purposez of the heating oil pollution liability insurance
program. PLIA provides informal advice and assistance to heating
0il tank owners and operators, registers heating oil tanks for
insurance coverage, provides listings of service providers approved
by the insurer, manages claims for the insurer and provides
certification that a claim is closed.

(5) Third-party administrator. PLIA may appoint a third-party
administrator to aszist 1n.mon1tor1ng, lnvestlgatlon.and corrective
action.

(6) Department of ecology. The department of ecology -
administers statewide laws and rules detailing MTCA cleanup
gtandards for both socil and ground water. To be eligible for

coverage under the heating oil pollution 1liability insurance
program, corrective action must satisfy MTCA and pertinent local
government requirements.

(7) Heating cil tank service prov1der A heating oil tank
service provider is an independent contractor who-contracts with an
owner or operator to perform corrective action, including

submitting repcrts tc PLIA on behalf of the ownexr or operator.

BAMENDATORY SECTION (Amending WSR 97-06-080, filed 3/3/97, effective
4/3/97)

WAC 374-70-080 Claims. Coverage under the heating oil
pollution liability insurance program shall be in excess of other
‘valid insurance and warranties. Payment of a claim will be made

only if the cleanup of contamination resulting from an accidental
release is not covered by c¢ther wvalid ingurance and warranties.
Corrective action will be accomplished by the most cost-effective
" methed available. To receive payment from the heating oil
pollution liability insurance program for covered correctlve action
costs, the following actions are reqguired:

(1) The claim must be for corrective action resulting from an
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accidental release from ({am=active)) a heating oil tank which has
been registered with PLIA prior to the accidental release;

(2} The claim must satisfy all requirements and restrictions
established by chapter 70.149 RCW and this chapter. Any failure to
satisfy all requirements and restrictions may‘be a basis for denial
of claim;

(3) The heating oil tank cwner or operator must provide notice
to PLIZA that a potentlal claim exists ((withxnften—days—ﬁf}) as
soon. as practicable after discovery that an accidental release may
have occurred;

(4) The claim must be submitted to PLIA not more than thlrty
calendar days after the date a registered heating oil tank becomes
abandoned or decommigsioned. The heating oil tank owner or
operator has the burden of proving, to the satisfaction of the

director, that the tank has not been abandoned or decommigsioned
" longer than thirty calendar days. The date that the tank is
abandoned or decommigsioned, whichever i1is earlier, will be
considered the first of the thirty calendar days. PLIA may accept
claims . after thirty calendar days if the abandoned or
decommissicned tank was registered with PLIA and was replaced with
a new heating oil tank that continues to be registered with PLIA;

{5) Upon receipt of notice of a potential claim, PLIA will
commence completion of the notice of claim, and will provide the
heating oil tank owner or operator with a list of insurer approved
heating oil tank service providers;

((451)) {6} The heating oil tank operator may submit reports
and formg on behalf of the heating oil tank owner; however, no
‘corrective action will be initiated or performed without the
specific written consent cf the heating oil tank owner;

({(+6+)) (7). The heating cil tank owner 1is responsible for
- investigation to determine the socurce and extent of a suspected
. accidental release." The heating oil tank owner is also responsible
for ((J.J.ut.i_f_;.\.at.;.uu erf—hetromeeowierts TS Tret—at Llc:tl:_l_m.i_uat_;.u.u. of
whetier)) providing documentation to PLIA that coverage will not be
provided by the owner's homeowners' insurer;

((+#¥)) (8) If the claim is determined by PLIA to be valid,
PLIA will so notify the heating cil tank owner or operator. The
corrective action shall be performed by a heating oil tank service
provider approved by the insurer;

((#8+)) (9) The heating oil tank service provider will notify
'PLIA of selection by the heating oil tank owner or operator. PLIA
will then forward to the heating oil tank service provider the
following forms:

(z) Scope of work proposal. This form will provide the
heating oil tank owner or cperator and PLIA a proposal of the
extent and elements of corrective action, as well as a specific
cost proposal; '

(b) Change order.. This forWLprovides a proposal for change or .
deviation from the scope of work proposal;

(¢) Project field report. This form prov1des a recoxrd of all
corrective action and work elements, as well as a record of
detailed costs. 'The project field report must include color
photographe of the project at commencement,  completion, .and any
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significant steps in between, as well as appropriate project
sketches and/or plans; and

(d) Claim report. This form will include a project closeout
report, final cleanup report, and corrective action cest claim;

((+9%)) (10) The heating oil tank service provider will submit
for approval to the heating oil tank owner or operator and to PLIA
a scope of work propesal for corrective action at the heating oil
tank site; ‘

((+x6)) {11} Upon receipt of approval by the heating oil tank
owner or operatcr and PLIA of the scope of work proposal, the
heating c©il tank service provider may commence work to accomplish
corrective action; :

({(=357)) (12) All work performed by the heating oil tank
service provider on behalf of the heating oil tank owner or
operator and PLIA must be within the terms of the contract and the
approved scope of work proposal and shall not exceed costs included
in the scope of work proposal. Any change(s) or deviation(s) from
the approved scope of work proposal must be accomplished through a
change order request which must be approved in advance by the
heating oil tank owner or operator and PLIA. Any work performed by
the heating oil tank service provider that has not been approved,
prior to performance, by the heating oil tank owner or operator and
PLIA, or is beyond the terms of the scope of work proposal or
change order(s), or is in excess of costs approved in the scope of
work proposal or change order(s), will not be paid or reimbursed
under the heating oil pollution liability insurance program. Such
work or excecs costs will be the responsibility of the heating oil
tank owner and/or heating oil tank service provider;

( (+r2+)) (13) Corrective action activities and costs must be
recorded by the heating oil tank service provider on the project
field report form provided by PLIA;

((#+13¥)) (14) Upon completion of all corrective‘action, the
heating oil tank owner or operator must sign the project closeout
report indicating approval of and satisfaction with all work
performed by the heating oil tank service provider;

{ (-+45) ) (15) Upon oompletlon of corrective action and
approval by the heating oil tank owner or operator, the heating oil
tank service provider must submit to PLIA a complete claim repcrt;

((+35¥)) (16) Upon completion of corrective action that
appears to satisfy the requirements of all applicable state and
local statutes, the dlrector will certify that the claim has been
closed; ‘
((+t6¥)) [(17) Approval of claims and payment of covered costs
are contingent upcn the availability of revenue. The director
reserves the right tc defer payment at any time that claim demands
exceed the revenue available for the heating oil pollution
liability insurance program. Payment will commence with sufficient
revenue; , _

({(+359)) (18) PLIA will maintain all records associated with
a claim for a period of ten years; and

((+x8F)) (19) In the case of an emergency, the director may
authorize deviation from this procedure tc the extent necessary to
adeguately respond to the emergency.
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' AMENDATORY SECTION'(Amendihg_WSR §7-06-080, filed 3/3/97, effective
4/3/97) :

WAC 374-70-090 Third-party claims. Coverage under the
heating oil peollution Iiability insurance program shall be in
excess of other valid insurance and warranties. Payment of a claim
will be made only if the cleanup of contamination resulting from an
accidental release 1is not covered by other wvalid insurance and
warranties. Corrective acticn will be accomplished by the most
cogt-effective method available. For a third party to receive
. payment from the heating oil pollution liability insurance program
for covered corrective actlon costs, the following actions are
required: 7 _ '

(1} The claim muat be for‘COrrective action resulting from a
leak or spiil from ((amreactive)) a heating oil tank which has been
"registered with PLIA prior to the leak or spill;

(2) The claim must satisfy all reguiremente and restrictions
established for third-party claims by chapter 70.149 RCW and this
chapter. Any failure to satisfy all requirements and restrictions
may be a basis for denial of claim;

{3) The third-party claimant must prov1de notice to PLIA that
a potential third-party claim may exist ((withinrfifteemrdays—of))
ag soon as practicable after discovery that damage may have
occurred from a leak :or gpill from a named insured's ((active))
heating oil tank;

{2) The claim must be submltted to PLIA not more than thirty

calendar days-after the date a reglstered heating oil tank is

abandoned or decommisgioned. The heating oil tank owner or
- operator hag the burden of proving, to the sgatisfaction of the

director, that the tank has not been abandoned or decommissioned
‘longer than thirty calendsr days. The date that the tank ig
abandoned or  decommissioned, whichever is earlier, will be
considered the first day of the .thirty calendar davs. . PLIA may
accept claims  after thirty calendar days if the abandoned or
decommissioned tank was registered with PLIA and was replaced with
a new heating oil tank that continues to be registered with PLIA;
' (5) Upon receipt of notice of a potential claim, PLIA will
commence completion of the notice of claim;
‘ ((45%)) (8) If an accidental release from a named 1nsured s
heating oil .tank has ‘been confirmed, PLIZA, as designated
representative of the insurer will initiate an investigation to
determine the extent and source of the contamination.
Investigation will @ be performed by PLIA or a designated
representative approved by the insurer. PLIA may also assist the
named insgsured heating oil tank owner in determining if the
insured!s homeowner's insurance provides coverage for third-party
-damage. The third-party claimant shall cooperate fully with the
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investigator and provide any information or access necessary to
_complete the investigation;

((46F)) (1) If the claim is determined by PLIA to be valid,
the third-party claimant will be notified by PLIA tc select a
heating oil tank service provider, approved by the insurer, to
perform corrective action;

C{(+5)) (8) The heating oil tank service provider will notify .
PLIA of selection by the third-party claimant. PLIA will then
forward to the heating oil ‘tank service provider the following
forms: . ‘

{a) Scope of work proposal. This form will provide the third-
party claimant and PLIA a proposal of the extent and elements of
corrective acticn, as well as a specific cost proposal;

_ (b) Change order. This form provides a proposal for change ox
deviaticn from the scope of work proposal;

{c) Project field report. This form provides a record of all
 corrective action and work elements, as well as a record of
detailed costs. The project £ield report must include color
photographs of the project at commencement, completion, and any
significant steps in between, as well as appropriate project
.sketches and/or plans; and _ ‘ : '

(d) Claim report. This form will include a project clcoseocut -
report, final cleanup report, and corrective action cost claim;

((48¥)) (9) The heating oil tank service provider will submit
for approval to the third-party claimant and to PLIA a scope of
work proposal for corrective action;

((48%)) (10) Upon receipt of approval by the third-party
claimant and PLIA cof the scope of work proposal, the heating oil
tank service provider may commence work to accomplish corrective
action; - o
((456¥)) (11) AX1l work performed by the heating oil tank
service provider on behalf of the third-party claimant and the
insurer must be within the terms of the contract and the approved
scope of work proposal and shall not exceed costg included in the
scope of work proposal. Any change(s) or deviation(s) from the
approved scope of work proposal must be accomplisghed through a
change order reguest which must be approved in advance by the
third-party claimant and PLIA. Any work performed by the heating
oil tank service provider that has not been approved, prior to
performance, by the third-party claimant and PLIA, or is beyond the

terms of the scope of work proposal or change order (s}, or.is in
excess of costs approved in the scope of work proposal or change
order{s), will not be paid or reimbursed under the heating oil

pollution liability insurance program. Such work oxr excess costs
will be the responsibility of the third-party claimant and/or
nheating oil tank service provider;

((3) ) (12) Corrective action activities and costs must be
recorded by the heating oil tank service provider on the project
field report form provided by PLIA; :

( (+=2%)) (13) Upon completion of all corrective action, the
third-party claimant must sign the project closeout report
indicating approval of and satisfaction with all work performed by
the heating oil tank service provider;
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C((+3¥))  (14) Upon completion of corrective action and
approval by the third-party claimant, the heating oil tank service
provider must submit to PLIA a complete claim report. After review
and. approval of the claim report by PLIA, the heating oil tank
service provider will receive payment; : '

((++4¥)) (15) Upon completion of corrective action that
‘appears tc satisfy the requirements of all applicable state and
local statutes, the director will certify that the claim has been
- closed; E . ‘ C
((+x5+)) (16) Approval of claims and payment of covered costs
are contingent upon the availability of revenue. The director
reserves the right to defer payment at any time that claim demands
exceed the revenue available for the heating oil pollution
11ab111ty‘1nsurance program. Payment will commence with sufficient
reveriue ;

((+t63)) (17) PLIA will maintain all records associated with
a claim for a period of ten years; and

(7)) {18) In the case of an emergency, the director may
authorize deviation from this procedure to the extent necessgary to
adequately respond to the emergency.
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